The proper relationship between the judiciary and the quasijudicial administrative agency is a topic of continuing controversy in administrative law. One of the most significant and puzzling problems which has arisen in this area is the timing of judicial intervention in the administrative process-at what point and to what extent may the court give relief to a party aggrieved by administrative action. As a general rule, a party must exhaust available administrative remedies before judicial relief will be granted.' Universally applied, the doctrine of exhaustion of administrative remedies precludes an applicant from challenging the validity of administrative actions prior to seeking relief via prescribed administrative procedures. 2 A different, though related, problem arises when a party seeks judicial intervention not to challenge the validity of the agency's action, but rather merely to maintain the status quo during the administrative process. Interim relief ordinarily is granted in order to prevent irreparable harm to the party pending the agency's final decision.' This Note will examine judicial treatment of the exhaustion and 1. Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938).
interim relief issues, analyze the significance of differentiating between the two similar and yet quite distinct situations, and attempt to de- lineate their respective parameters in order to ascertain which doctrine, with its attendant tests and remedies, should appropriately be applied in any particular factual context.
EXHAUSTION OF ADMINISTRATIVE REMEDIBS
The Doctrine Defined. A desire for orderly and efficient procedure 4 and an implicit recognition of the requirements of comityu underlie the exhaustion doctrine. Properly applied, exhaustion performs a function which can be analogized to that performed by federal judicial statutes which severely limit the availability of interlocutory appeals. 6 As a practical matter, premature interruption of the administrative process often leads to additional delay and expense; moreover, the disputed issue is frequently rendered moot or insignificant as a result of the final administrative decision. Considerations of comity also lie behind the doctrine. Administrative agencies function as entities quite separate from the judiciary-they are essentially an arm of the executive branch with legislatively conferred powers and duties; accordingly, courts are relatively reluctant to interfere with prescribed administrative procedure in the absence of unusual circumstances, particularly where the disputed question is one which is within the agency's special expertise. 7 While the doctrine has been said to be one of discretion, 8 This [exhaustion] doctrine had its origin in a discretionary rule adopted by courts of equity to the effect that a petitioner will be denied equitable relief when he has failed to pursue an available administrative remedy by which he might obtain the same relief. where a statute prescribes a specific administrative procedure, limits the judicial review from such procedure to a specific court, and denominates such review as "exclusive. ' 9 Consistent with the rationale behind the doctrine, the courts will not require exhaustion either where the available administrative remedy would be inadequate to prevent irreparable injury' 0 or where to exhaust the prescribed administrative procedure would be an exercise in futility." These are not exceptions to the exhaustion requirement but rather are in accord with it, since the logic which supports the doctrine presupposes the availability of an adequate administrative remedy which offers substantial protection of the asserted right. Thus, exhaustion is not required where an intermediJudicial relief is today conditioned upon exhaustion of the administrative remedy largely because courts of equity believed that the presence of that remedy, like the availability of an adequate remedy at law, defeated equity jurisdiction. . . . [Tihe logic of the development of the rule demands a crystallization of its non-discretionary nature in all branches of the doctrine. Berger Cir. 1961 ). The court did not require exhaustion where the petitioner contended he was being irreparably injured by agency delay. The court noted that in such a case:
[Tihere is no available administrative remedy. If hearings are held before a trial examiner pursuant to the second remand order, the plaintiff will have no right to attack there the propriety of the Board's action in again remanding the case. Nor will it there have any effective right to assert its contention that the second remand order and the holding of extended additional hearings pursuant to it constitute a present denial of its rights under . . . the Administrative Procedure Act. Indeed, the Board does not here contend that there is any administrative remedy available to the plaintiff for the protection of the right asserted. It contends only that the right may be ultimately asserted, after the delay is done, in a review proceeding. . . . Id. at 866.
But such review, the court held, would be insufficient to protect against the injury caused by the delay; accordingly, exhaustion was not required. 11. That "futile" exhaustion will not be required is made clear in Williams v. Richardson, 347 F. Supp. 544 (W.D.N.C. 1972).
Where administrative review is certain to be fruitless and is calculated neither to afford relief nor even to afford a review of the one point at issue .. .failure to pursue administrative remedies should not be a bar ' * l** Id. at 548. It has been noted that exhaustion does not require parties to be "buffeted from 'pillar to post' in a vain search for a tribunal that can vouchsafe to them their rights." Randolph v. ate agency decision subjects the petitioner to immediate harm which the prescribed course of administrative review is inadequate to prevent; here it may be said that the petitioner has exhausted all available remedies vis-a-vis the particular injury asserted. In addition, where the available administrative remedies are more of form than substance, the petitioner will not be required to exhaust procedures which are in fact meaningless. ' In sum, exhaustion, where applicable, is designed to allow the administrative agency to perform the task delegated to it by the legislature-the application of its specialized understanding to problems within a specified area-free from the disruption of judicial intervention in its established procedure. It is based not only on respect of one branch for the integrity of another, but also on the practical considerations of avoiding additional delay and expense by allowing problems to be resolved in an orderly and efficient manner when the ordinary course of judicial review will adequately protect the rights of the private parties.
The Doctrine and Its Exceptions. In the leading case of Myers v. Bethlehem Shipbuilding Corp.," 3 the Supreme Court held that a district court did not have jurisdiction to determine the applicability of provisions of the National Labor Relations Act 14 to a party which had been charged with a complaint by the National Labor Relations Board (NLRB) and was seeking to enjoin a subsequent NLRB hearing based on the complaint. Bethlehem contended that the proposed action was ultra vires and denied that it was involved in either interstate or foreign commerce, which was a prerequisite for the Board's jurisdiction to attach; therefore, jurisdiction lay in the district court to enjoin the hearing. In denying the requested relief, the Court ruled that such judicial intervention would be "at war with the long settled rule of judicial administration that no one is entitled to 12. E.g., Williams v. Richardson, 347 F. Supp. 544 (W.D.N.C. 1972). In Williams, the plaintiffs brought an action in a district court to have a portion of the Social Security Act which denied certain benefits to illegitimate children declared unconstitutional. The plaintiffs brought suit without waiting for decision by the Secretary of Health, Education and Welfare with respect to their pending request for reconsideration of the administrative ruling terminating their benefits. Immediate judicial review was granted on the basis that the Secretary was specifically required by statute to deny plaintiffs' claims. Accordingly, there was no "practical prospect that the statutory administrative review procedure would be more than an empty formality." Id. at 548.
13 The Myers principle is subject to several important exceptions.
For example, exhaustion was not required in Leedom v. Kyne, 16 where the petitioner contended that an order issued by the NLRB was beyond its statutorily delegated powers. In Leedom, the Supreme Court held that the district court did have jurisdiction because the Board's order was invalid on its face as an attempted exercise of power that was contrary to a specific statutory prohibition. However, the Leedom exception has been held to be very narrow, (1958) . The National Labor Relations Act provides that, in determining the unit appropriate for collective bargaining purposes, "the Board shall not (1) decide that any unit is appropriate for such purposes if such unit includes both professional employees and employees who are not professional employees unless a majority of such professional employees vote for inclusion in such unit." 29 U.S.C. § 159(b) (1970) . Having refused to hold an election among the professional employees of a labor organization to ascertain whether a majority of them would vote for inclusion in such a unit, the Board included both professional and nonprofessional employees in the bargaining unit. The professional employees thereafter brought suit in a district court, asserting that the Board had exceeded its statutory power by including the professional employees, without their consent, in a unit with nonprofessionals and asking that the Board's action be set aside. Id. at 185-86.
17. Leedom v. Kyne represents only a narrow and rarely successfully invoked exception to the doctrine that exhaustion of administrative procedures is a condition precedent to federal court jurisdiction. Under this exception access to the courts is accorded only if the Mediation Board's determination is infused with error which is of a summa or magna quality as contraposed to decisions which are simply cum error. Only the egregious error melds the Board's decision into justiciability. 9 where prompt judicial review was given to a challenge of NLRB jurisdiction, even though no specific statutory prohibition had been violated by the Board. In McCulloch, the Court permitted review of an NLRB election order because of international overtones involved in the Board's application of the National Labor Relations Act to foreign maritime crews. 20 Exhaustion was not required because of "the presence of public questions particularly high in the scale of our national interest because of their international complexion." '21 Thus, McCulloch, although involving an atypical factual situation, implies that prompt judicial review will be permitted where agency action raises questions of such a public nature as to affect significantly the national interest.
A third exception was formulated by the Second Circuit in Fay v. Douds, 22 where a labor union complained that its status as exclusive bargaining agent had been terminated by an NLRB hearing examiner without benefit of a hearing. Finding that the district court had jurisdiction to hear the complaint, the Court of Appeals held that Professor Davis has offered a proposed guide for determining the applicability of the exhaustion doctrine to a particular case where the administrative agency's jurisdiction is challenged. He believes the decision should be reached by a careful balancing of three factors--"extent of injury from pursuit of administrative remedy, degree of apparent clarity or doubt about administrative jurisdiction, and involvement of specialized administrative understanding in the question of jurisdiction." DAVIs § 20.03, at 69 (citations omitted).
18. exhaustion is not required when the petitioner has made a substantial showing that an agency action has violated his constitutional rights and the assertion of such rights is not "transparently frivolous." 23 
INTERIM RELIEF
In theory, the exhaustion doctrine and the doctrine of interim relief pending administrative action are conceptually distinct and involve different considerations as to their application; however, the distinction is more difficult to make in practice. In many instances a judicial failure to draw this distinction will not lead to an improper result 2 4 in that there is a common factor in determining whether to grant interim relief or whether exhaustion is not required and review on the merits may be granted-that is, the presence and extent of irreparable injury. Nevertheless, such cases serve as misleading precedent, thereby further confusing the proper application of each of the doctrines.
Interim relief is a proposition quite distinct from the doctrine of exhaustion. It concerns the propriety of a court exercising its power to preserve the status quo until the prescribed administrative action is completed. The court is not asked to make a binding determination on the merits of a particular proceeding, but rather to prevent irreparable damage while the administrative decision still remains pending and uncertain. Thus, when a court insures that the administrative process will continue without irreparable injury to any of the parties concerned by granting interim relief, the court is acting not in derogation of the administrative process, but rather in concert with it.
5
The authority of a court to preserve the status quo by issuing a temporary injunction pending judicial review of a final agency action is well established. 20 Section 10(d) of the Administrative Procedure Act (APA) expressly recognizes this power, 27 Interim relief has been further justified on the basis of protecting the court's jurisdiction by preventing the situation from changing irreparably before the court is able to act. 30 The judicial power to maintain the status quo pending an administrative decision has not, however, been so uniformly recognized. Some courts have explicitly recognized such a power, justifying its use as an equitable tool to protect jurisdiction." 1 But relief is not granted as a matter of right in either situation, whether pending judicial review or administrative action; rather, the propriety of the issuance of the in. junction is a matter of judicial discretion.1 2 A four-factor test, first 30. No court can make time stand still. The circumstances surrounding a controversy may change irrevocably during the pendency of an appeal, despite anything a court can do. But within these limits it is reasonable that an appeal court should be able to prevent irreparable injury to the parties or to the public resulting from the premature enforcement of a determination which may later be found to have been wrong. It has always been held, therefore, that as part of its traditional equipment for the administration of justice, a federal court can stay the enforcement of a judg- The power of a court to grant interim relief to maintain the status quo pending a final administrative decision has been denied by some courts as being contrary to the exhaustion doctrine. Although most of the comparatively meager case law dealing with interim relief pending an agency decision is fairly recent, early applications of such relief may be found in a series of cases involving the issuance of which the Osmond court felt had addressed precisely the same question. 44 The court stressed that the petitioners in both instances were seeking judicial intervention after initiation but before completion of administrative review. The Osmond court apparently felt this was the determinative aspect of the problem. hold and pay into the Treasury such sums due Aircraft equal to the excess profits. Id. at 757. In accordance with the Acts' review procedure, Aircraft appealed to the Tax Court. Simultaneously, Aircraft brought an action in the district court asking for a declaratory judgment that the Renegotiation Acts were unconstitutional and/or that they did not cover Aircraft's contracts. In addition, Aircraft requested a permanent injunction against any further action against it under the Acts. Id. at 757-58. The Supreme Court held that the district court was without power to grant such relief since the prescribed administrative review had been only initiated, not exhausted. Id. at 771.
44. Osmond v. Riverdale Manor, Inc., 199 F.2d 75, 78 (4th Cir. 1952). 45. The court noted that "[tihe cases are legion holding that one claiming to be hurt by an administrative proceeding, where an administrative review is open and available, cannot, in lieu of, and without resorting to, this administrative review, appeal for relief to the courts." Id. at 77. The court recognized that the question presented by the case could be distinguished from the above situation. However, the language and the added italics quoted from the Aircraft case illustrate that the court felt the distinction lay not in the type of relief sought, but rather in its timing:
The administrative review could be completed. 46 Reduced to its simplest terms, the Osmond decision thus stands for the proposition that the exhaustion doctrine precluded any judicial intervention prior to the final agency decision.1 7 However, the Avon-Osmond line of reasoning has not dominated the judicial approach to the problem of interim relief; an alternative line of cases has analyzed the issue in fundamentally different terms. Three Second Circuit cases have established the proposition that a court's traditional equitable powers justify the granting of interim relief to maintain the status quo in order to prevent irreparable injury while the final administrative decision is pending.
These cases have specifically held that the granting of such relief was not in contravention of the requirement of exhaustion. 8 The leading case which appears to provide the basis for the doctrine of granting interim relief to maintain the status quo pending administrative action is West India Fruit & Steamship Co. v. Seatrain Lines, Inc. 49 In that case, the United States Maritime Commission had intervened as a party plaintiff in an action to enjoin a 46. Professor Jaffe has argued that Aircraft not only did not deny the power of interim relief refused in Osmond, but actually strongly implied the existence of such power. JAFFE 668-70. He points out, id. at 669, language in a footnote of the Aircraft opinion which implies the existence of judicial power to grant interim relief to preserve the status quo pending the administrative decision:
in the event of such action [a suit by Aircraft against its customers for the money being withheld pursuant to the directives of the Under Secretary of War], the court would have power to preserve, pending the administrative decision, the status quo and all rights of the appellant. [All that is sought is restraint of the effectiveness of an administrative agency order reducing the rents until all administrative remedies within the agency can be exhausted. It is manifest that there does exist the differentiation pointed out by the plaintiff in the procedure in cases cited by defendant from the procedural situation encountered here. But it seems obvious from a careful consideration of the opinions of the Supreme Court that no judicial relief from threatened injury may be granted, unless and until the prescribed administrative remedies have been exhausted. steamship company from putting rate reductions into effect pending a decision before the Commission as to the legality of the reduction. In rejecting the defendant's argument that the district court lacked the power to issue such an injunction, the Second Circuit emphasized that the stay, which was at the request of the agency itself, was not in derogation of the administrative process but rather in assistance of that processY 0 Citing West India Fruit as authority, 52. In almost identical circumstances, the District of Columbia Circuit granted similar relief to the petitioner who sought an injunction of the Federal Maritime Board's interim approval of a dual-rate system pending a formal hearing. The relief was justified on the grounds that the interim approval constituted a "final order" by the Board and hence was reviewable. Although temporary, the Board's approval imposed real, immediate and incalculable harm upon the petitioner. However, in determining the propriety of the exercise of the power, these courts often justified a denial with language indicating that interim relief was an exception to the exhaustion doctrine, to be granted only in the presence of unusual circumstances. Wettre involved a similar factual situation, but the court based its finding of the power to grant interim relief upon its interpretation of section 10(d) of the APA. Plaintiff-veterans alleged that they were about to be demoted by the Navy Department in violation of their rights under the Veterans' Preference Act. They asked the district court to enjoin the defendants from disturbing the status quo pending a final decision by the Civil Service Commission. The district court read section 10(d) as authorizing the grant of interim relief, although the requested relief was denied since there was no finding of irreparable injury:
If plaintiffs plan to raise before the Commission and eventually, if necessary, before the courts an issue of the type embraced in subsections (1), (2), (3) or (4) of § 10(e) of the Administrative Procedure Act... there would be power in this court "to the extent necessary to prevent irreparable injury. . . to postpone the effective date" of the proposed demotions and to preserve the status of plaintiffs pending conclusion of the administrative and judicial review proceedings . . . . But I can not find that plaintiffs run the risk of serious irreparable injury of the type contemplated by the quoted statutory language. 74 F. Supp. at 400. 56. 91 F. Supp. at 113. In referring to West India Fruit & Steamship Co. v. Seatrain Lines, Inc., 170 F.2d 775 (2d Cir. 1948), the court rejected the argument that the decision rested upon the request of the agency for the issuance of the injunction:
While it is true that the administrative agency sought the injunction on behalf of one of the parties in that case, the decision established the power of the Court to issue an injunction to prevent undue harm pending an administrative proceeding. The power should not be conditioned upon the granting or withholding of the approval of the administrative body. DUKE LAW JOURNAL [Vol. 1973:157 lustrated the still lingering confusion concerning the proper application of each doctrine and left a yet more muddled path for future courts to follow.
In the years since West India Fruit and Reeber, judicial acceptance of the power of granting interim relief to maintain the status quo has become more widespread. 59 It appears that the AvonOsmond theory of denying interim relief on the basis of failure to exhaust has been largely discredited, nevertheless it has never been expressly overruled and appears to have retained at least limited viability. 60 Although the Supreme Court has not explicitly answered the question, language in at least two cases implies the existence of judicial power to grant interim relief to maintain the status quo pending an administrative decision. 61 The Court apparently equates in- terim relief with the power to grant similar relief pending judicial review and describes both as "merely incidental to the courts' jurisdiction to review final agency action," '62 since each serves to protect the courts' potential jurisdiction by ensuring that judicial review will be effective. While dicta, the Supreme Court's language strongly indicates a recognition of the existence of such power and tacit approval of the approach adopted in both West India Fruit and Reeber. 6 3 Distinction Between Exhaustion and Interim Relief. The distinction between the doctrine of exhaustion and that of interim relief is clearest when a party asks not for a determination of his grievance on the merits but rather merely seeks maintenance of the status quo pending an ultimate determination by the agency. 64 In such an instance, the petitioner simply attempts to invoke the aid of the court to prevent irreparable injury which results from changing circumstances during the pendency of the administrative process. Such interim relief is not the judicial interference with prescribed administrative procedure that the exhaustion doctrine is designed to prevent, 13 but instead providing interim relief aids the effectiveness of the final agency decision by insuring that the impact of the decision will not be impaired by a previously irreparable change in the status of the parties.
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The distinction becomes factually and legally more difficult, however, when the seeking of interim relief is compared not with premature judicial review of the merits of the ultimate question before the agency, but rather with judicial review of an interlocutory agency decision. The rationale supporting exhaustion requires not merely the initiation but the completion of available administrative remedies. 67 Accordingly, it might appear that only "final," rather than interlocutory, agency decisions should be subject to judicial review. 68 Thus, an apparent conflict arises between the two doctrines where an administrative agency has the power to grant the interim relief requested-maintenance of the status quo-but refuses to do so. 69 In such a situation, the judicial exercise of equitable power to grant interim relief would be, in effect, only a review of the agency's refusal to maintain the status quo. The exhaustion doctrine, then, is designed to allow the administrative agency to fulfill its congressionally defined responsibilities free from judicial interference. On the other hand, interim relief is justified on the same basis as the power of the court to stay administrative action pending judicial review-to protect the courts' jurisdiction by ensuring that ultimate review will be meaningful and not rendered wholly or partially nugatory by previously incurred irreparable injury. , where the court held that a district court's enjoining of administrative proceedings pending a judicial determination of the applicability of the Freedom of Information Act to documents involved in those proceedings did not contravene the requirements of the exhaustion doctrine. A technically interlocutory decision of an administrative agency (the Regional Renegotiation Board) not to release certain documents to a contractor contesting an excess profits determination was held to be reviewable, although the petitioner was concededly at the beginning of a "labyrinthine system" of administrative review. Id. at 350. But exhaustion was not required since the prescribed administrative remedies "would not prevent the irreparable injury which the contractors fear." Id. at 357.
Application of the Exhaustion
"Since appellees will not be able to assert a Freedom of Information Act violation on appeal from the Renegotiation Board decision, they must assert it now if they are to do so at all. It follows that their remedy at law is inadequate and that the traditional prerequisites for equitable intervention have been satisfied. 70 illustrates the application of the exhaustion requirement to a request for judicial review of an interlocutory agency decision. In PepsiCo, the Second Circuit held that the Federal Trade Commission's denial of a motion to dismiss a proceeding brought against a soft drink manufacturer-who allegedly was engaged in unfair methods of competition-for nonjoinder of individual bottlers was not a final order reviewable by federal courts prior to exhaustion of the prescribed administrative procedure. The FTC had instituted proceedings against PepsiCo and other soft drink manufacturers, alleging unfair methods of competition in violation of provisions of the Federal Trade Commission Act. 7 The complaint challenged the validity of exclusive bottling agreements between the soft drink manufacturer and its franchised bottlers whereby individual bottlers had agreed not to sell outside of their designated territories. In its answer, PepsiCo asserted that the complaint was fatally defective for failure to join the bottlers who had entered into the challenged agreements as indispensable parties-thereby, PepsiCo charged the FTC with ignoring both the property and procedural rights of the bottlers, whose economic interests would be most directly and adversely affected by the invalidation of the exclusive franchises. The FTC hearing examiner denied PepsiCo's motion to dismiss, although he did permit intervention by three individual bottlers and the Pepsi-Cola Bottlers' Association. After PepsiCo's subsequent appeal of this motion to the Commission was denied, it instituted an action in the district court to enjoin the FTC from continuing the proceeding absent joinder of all the bottlers. The district court granted the FTC's motion to dismiss and held that it had no jurisdiction to consider the interlocutory order of the FTC because the plaintiff had not exhausted its administrative remedies. the review of a court of appeals to FTC cease and desist orders, 7 ' the court viewed this limitation as a mere prohibition against appellate review of interlocutory orders and not as absolutely precluding review by suit originally in a district court. 75 However, since the order in question was not one made expressly reviewable by statute, reviewability was to be determined by whether the order constituted "final agency action for which there is no other adequate remedy in a court." '76 After reviewing the Supreme Court cases where exhaustion of administrative procedure was not required, 77 the appellate court enunciated a test for determining whether final agency action can be said to have occurred. Under the Second Circuit's formulation, if an administrative agency refused to dismiss a proceeding which is either plainly beyond its jursidiction as a matter of law7 8 or is being conducted in a manner that cannot result in a valid order, then the asserted error will be immediately reviewable. 7 ' However, the court held that the case did not fall within the above stated exception, finding that the bottlers were not indispensable parties to a valid cease and desist order.8 0 Thus, PepsiCo was un- mediately appealable in circumstances where erroneous denial might invalidate any future order). This suggested exception to the exhaustion requirement would appear to be merely the application of the Leedom exception (as to patently unauthorized jurisdictional assertions) to the area of administrative procedure, i.e., procedural errors which are of a "summa" or "magna" quality. See note 17 supra.
80. In so finding, the court held that an agency proceeding seeking to vindicate public rights against a respondent could determine the private rights of other parties if such parties were given notice and an opportunity to intervene. 472 F.2d at 188-90. PepsiCo had argued strongly that unless all the bottlers were joined, compliance with an eventual cease and desist order might subject PepsiCo to liability in a suit by an unjoined bottler whose territory had been violated by another to whom PepsiCo had sold syrup-an act in derogation of the exclusive franchise able to show either (1) irreparable injury which the prescribed administrative review procedure would be inadequate to prevent (since the issue in dispute would be subject to effective review by a court of appeals following a cease and desist order) which would in turn fulfill the requirements of exhaustion, or (2) an agency error sufficiently egregious as to fall within the previously delineated exceptions to exhaustion. Accordingly, PepsiCo illustrates the proper refusal of a court to decide the merits of an agency decision prior to the exhaustion of the administrative procedure." agreements to which PepsiCo was a party. The court dismissed the argument summarily:
The proposition that a court would hold one person liable to another for doing something within the United States which a federal administrative agency, acting within its jurisdiction, has found to be necessary for the enforcement of a federal statute arouses some astonishment. This is particularly so in a context where the persons who would seek to enforce liability know of the proceeding and have had an opportunity to intervene before the agency "in order to safeguard their interests. Feb. 15, 1973) , the Fifth Circuit rejected a similar argument, where the petitioners had also contended that it would be a denial of the due process rights of the non-joined bottlers to determine the validity of the bottlers' franchises without joining them as parties.
81. As observed above, see note 76 supra, the court analyzed the problem, not in terms of "exhaustion," but whether the FTC decision was final under § 10(c) of the APA. The result does not differ, since the final judgment rule is merely a necessary and logically harmonious corollary to the exhaustion doctrine. See note 68 supra. However, the court, while correctly noting the lack of consistency in prior exhaustion cases, feels the reason for such confusion lies in the failure of the courts to address themselves to "the crucial issue"--the proper interpretation of final agency action under section 10(c). While this rationale might have some merit, the following footnote by the court reveals a lack of perception regarding the logic of the exhaustion doctrine and corresponding failure to grasp the requirements of the doctrine:
The courts speak of "exhaustion." This case shows how little help that term offers in the context here relevant. If the rule is simply that plaintiff must have "exhausted" administrative remedies with respect to the issue for which judicial review is sought, as he clearly must, PepsiCo has done that. 472 F.2d at 186 n.7. The above passage demonstrates a lack of understanding of the purposes of exhaustion, for the doctrine seeks to require the party to follow the prescribed administrative procedure. It demands completion and not merely initiation of such review procedures. In the present case, PepsiCo will be able to raise on appellate review the issue of the indispensability of the bottlers. Any non-joined bottlers could seek review in a district court as a party aggrieved by any order forthcoming from the Commission. 5 U.S.C. § 702 (1970) . If the reviewing court finds against the FTC, the order would be invalid, and the FTC would be required to join the bot-
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Application of Interim Relief. The distinction between the judicial power to grant interim relief and the requirements of the exhaustion doctrine was more clearly drawn in Murray v. Kunzig, 82 which reasserted the power of the courts to grant interim injunctive relief to maintain the status quo pending final agency action. In Murray, the District of Columbia Circuit Court of Appeals held that a district court has jurisdiction to grant interim relief to prevent the discharge of a probationary federal employee whose appeal challenging the discharge was pending before the Civil Service Commission. The plaintiff, who was a probationary employee of the Public Buildings Service of the General Services Administration, had received written notice terminating her employment. Thereafter, she filed an appeal of her discharge with the Civil Service Commission, alleging that the discharge was invalid because, inter alia, it was based on conduct which had occurred in part prior to her employment with the GSA; therefore, she had been denied the additional rights which were statutorily appurtenant to a discharge on such grounds." 3 tIers in any new proceedings it might institute. This is the prescribed statutory path of review; this is what exhaustion requires. If the FTC order had been found to be a "final agency action," it would be reviewable under the APA; however, this is not in contradiction but rather in accordance with the exhaustion doctrine. In PepsiCo, judicial review at the conclusion of the administrative process would have been an adequate remedy for the harm alleged. It is true that PepsiCo would have been subjected to a needless hearing, but the expense and burden of litigation is not the type of irreparable injury which allows the circumvention of the exhaustion requirement. See Myers v. Bethlehem Shipuilding Corp., 303 U.S. 41, 51 (1938); Petroleum Exploration, Inc. v. Public Serv. Comm'n, 304 U.S. 209, 222 (1938) . It is only where adherence to the prescribed administrative procedure will afford no meaningful relief for the harm alleged that the aggrieved party will be allowed immediate recourse to the courts. This is final agency action, because it inflicts harm for which there is no available administrative remedy to exhaust vis-a-vis the harm alleged. Thus, the logic of the final agency action requirement of § 10(c) of the APA is completely consistent with a proper application of the exhaustion doctrine.
82 83. Under applicable regulations, when a probationary employee is terminated for conduct during his probationary period, the agency is simply required to give him written notice of the effective date of his separation and "the agency's conclusions as to the inadequacies of his performance or conduct." 5 C.F.R. § 315, 804 (1972) . When the termination is based in whole or in part on conditions arising before the beginning of employment, the employee must be given advance written notice detailing the reasons for the proposed termination and an opportunity to file a written answer to the notice and to furnish affidavits in support of such answer. Further, the agency is required to take such answer and affidavits into account in reaching its final decision on termination. Id. § 315.805.
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Since the Civil Service Commission had no power to order a stay of the discharge, 4 the plaintiff instituted an action in district court seeking an injunction to prohibit the GSA from effecting her termination until the Civil Service Commission had acted on her appeal; The district court granted the requested relief, finding that unless the dismissal were enjoined the plaintiff might suffer immediate and irreparable injury. 5 The Government appealed on the ground that the district court lacked jurisdiction to issue such an injunction when an appeal was pending before the Civil Service Commission, essentially suggesting the rationale followed by the Avon-Osmond line of cases-that is, the exhaustion doctrine prohibits any judicial intervention prior to the completion of the administrative process.
8 6 Rejecting the Government's argument the court of appeals affirmed the district court decision.
In holding that the district court's assertion of jurisdiction had been proper to grant interim relief pending the administrative decision, the Second Circuit explicitly rejected the Government's argument. The court made an extended effort to distinguish between the issue of the propriety of the court's granting interim relief pending an administrative determination on the merits 7 where there is no statutory provision specifically authorizing such relief, and the necessity for the exhaustion of administrative remedies before an adjudication on the merits. Observing that such interim relief is not the interference with the administrative process that the exhaustion doctrine seeks to prevent, 8 the court noted that this type of relief simply insures that the final agency decision will not be undermined 84. 462 F.2d at 873. 85. Id. at 874. 86. See notes 36-47 supra and accompanying text. 87. The court apparently felt it necessary to reiterate those differences and issued a relatively lengthy opinion denying the Government's petition for rehearing which simply restated the court's view of interim relief. 462 F.2d at 883-86.
88. The Murray opinion observed the past judicial confusion between the issues of interim relief and exhaustion. 462 F.2d 871, 874. The confusion originated in such cases as Avon and Osmond, where the courts felt that any judicial intervention would circumvent the exhaustion requirement. For such courts the type of relief requested prior to the completion of the administrative process was irrelevant; it was a distinction without a difference. Although it is unclear whether this view has been completely discredited, see Johnson v. Postmaster General, 330 F. Supp. 1058, 1060 (D. Md. 1971), there have been numerous instances in recent years of iudicial recognition of the power of courts to grant interim relief to maintain the status quo while an administrative decision on the merits is pending. See notes 57, 59 supra.
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or rendered ineffective. 9 Having articulated this distinction, the court analogized the granting of interim relief pending an administrative decision with the universally conceded power of the courts to stay administrative decisions pending judicial review, 90 a traditional equitable power used to preserve the courts' jurisdiction. 91 In the court's view, the determination as to whether such interim relief should be granted was to be based upon an application of the Virginia Petroleum Jobbers four-point test. 2 Thus, Murray correctly portrayed interim relief as a complement to the administrative process, not in contravention with the requirements of the exhaustion doctrine,"
and equated the power to grant such relief with the power to preserve the status quo pending judicial review.
Interim Relief Does Not Contravene Exhaustion. If there is a valid distinction to be drawn between exhaustion of administrative remedies and interim relief, it must be shown that the granting of 92. See note 34 supra and accompanying text. The court in Murray found that temporary loss of employment may be irreparable harm sufficient to justify interim relief, even though back pay and full reinstatement would be granted to the employee upon a successful conclusion of her appeal-one of the four factors in the Virgnia Petroleum Jobbers test. The court observed that the inability to meet ongoing financial commitments because of an absence of present wages might well be irreparable damage. While referring to the four-point formula of Petroleum Jobbers for determining whether a stay should be issued in a particular case, the court appears to require a threshold showing of the posssibility of irreparable injury as a prerequisite for district court jurisdiction to grant the interim relief sought. The court also noted the statement of Justice Frankfurter that "[a] stay is not a matter of right, even if irreparable injury might otherwise result to the appellant. It is an exercise of judicial discretion. The propriety of its issue is dependent upon the circumstances of the particular case." 462 F.2d at 876-77, quoting ScrippsHoward Radio, Inc. v. FCC, 316 U.S. 4, 10-11 (1942). However, the rationale for interim relief seems to require that prior to the exercise of such discretion "it must be shown that there is a possibility of irreparable harm." Id. at 877.
93. Judge Robb in his dissenting opinion, 462 F.2d at 880-81, rejects this analysis and contends that the application of the doctrine of exhaustion is not limited to cases in which judicial relief on the merits is sought, citing two cases, , a case where interim relief was sought to enjoin temporarily the dismissal of a federal employee. There the court specifically adopted the reasoning of the majority in Murray, noting that "exhaustion of administrative remedies is not a real issue where a plaintiff seeks interim relief pending an administrative determination on the merits." Id. at 407.
[Vol. 1973:157 interim relief to maintain the status quo pending an agency decision does not contravene the logic underlying the exhaustion doctrine. To justify such interim relief on the basis that the litigant is not asking the court to adjudicate the merits of the proceeding pending before the agency is insufficient. The petitioner in PepsiCo was not suggesting that the district court resolve the ultimate issue under consideration by the FTC-the legality of the exclusive franchise agreements; neither, of course, was the employee in Murray contending that the district court should immediately review the merits of her claim of improper dismissal. Thus, neither plaintiff was seeking an adjudication on the merits; both were willing to exhaust the prescribed administrative remedies as to the ultimate question before the respective agencies. Yet each was dissatisfied with an intermediate aspect of the proceedings and sought relief only from allegedly irreparable injury arising from that aspect of the administrative proceedings.
The basis for distinguishing the two cases lies in the nature of the injury alleged and the type of relief requested. In PepsiCo, the plaintiff objected to an agency procedural decision and sought immediate judicial review of the agency determination of that procedural issue. The court quite properly held that, since the grievance of which PepsiCo had complained would be subject to judicial review following any FTC order arising from the hearing in question, the plaintiff would be required to exhaust the prescribed adminisitrative procedure. 9 4 Thus, where the question raised by a party will be subject to meaningful review by either the agency or the courts during the course of the prescribed statutory procedure, the party will not be allowed immediate access to the courts unless the facts of his case fall within one of the established exceptions to the exhaustion doctrine. In Murray, the plaintiff asked for judicial maintenance of the status quo to protect her from irreparable injury while the administrative decision was pending. In holding that the district court had jurisdiction to grant such relief, the court of appeals observed that the Civil Service Commission had no power to order a stay of the employee's discharge. 95 While this fact lends support to the court's contention that the granting of interim relief is not interference with the 94. If PepsiCo had been able to show that the technically "interlocutory" administrative decision had such an immediate adverse effect as to inflict irreparable damage, the decision could have been reviewed as a "final agency action." See note 81 supra.
95. 462 F.2d at 873.
administrative process and thus not in contravention of the rationale for the exhaustion doctrine, it is also clear that a court may grant interim relief to maintain the status quo without contravening the exhaustion doctrine even where the agency has the power to grant such relief and has declined to exercise it. 6 Admittedly, if the administrative agency in Murray had possessed the power to maintain the status quo, access to the district court would have been denied until the employee had sought and been denied the requested relief from the Commission; 97 however, the district court would then have had the power to grant such relief. In each situation the relief would be justified as a protection of potential judicial review jurisdiction. Moreover, the issuance of relief in the latter situation is no more in contravention of the exhaustion doctrine than in the former.
CONCLUSION
Where an agency has no power to grant interim relief in order to maintain the status quo and thus prevent irreparable damage while the final outcome of the administrative determination is uncertain, the available administrative remedies have been exhausted. Likewise, where the administrative agency has declined to exercise its power to grant interim relief to prevent irreparable injury, the petitioner has no further administrative remedies to exhaust vis-a-vis the harm alleged. 98 The exhaustion doctrine implies that there must be an available administrative procedure to be followed. If there is none, it is no violation of the exhaustion doctrine for a party to seek relief in a district court. 9 The Supreme Court has termed the power of a court to stay administrative action pending judicial review as part of 99. If the denial of interim relief could be shown to cause substantial irreparable damage, the decision could be subject to immediate judicial review on the ground that as to the harm alleged the administrative remedies have been exhausted, and thus the denial of interim relief was a final agency action subject to immediate judicial review under section 10(c) of the APA. Jaffe contends that the granting of interim relief in such situations contravenes neither the exhaustion doctrine nor section 10(c) of the APA since the petitioner is not seeking review of the agency's denial of interim relief but rather is asking the court to issue its own relief. JAFFn 668 n.70. This distinction is important, since in the latter situation the court would be less constrained to defer to the previous agency findings as to the propriety of granting the interim relief, presumably according to the Virginia Petroleum Jobbers test. See notes 33-34 supra and accompanying text.
[Vol. 1973:157 the courts' traditional equitable powers, justified as a means of protecting the courts' jurisdiction."' 0 As stated, a court should not require exhaustion of administrative procedure if such procedure offers no meaningful remedy for the harm asserted. Immediate review should be granted, whether justified in terms of a final agency action or in completion of exhaustion, since the harm alleged, by definition, will not be subject to meaningful review at a later time. Thus, in such a case, by granting immediate review the court is protecting its jurisdiction (or that of the court system as a whole). Seen in this light it becomes apparent that the granting of interim relief to maintain the status quo pending the administrative decision likewise serves to protect the courts' jurisdiction, and can be justified as part of a court's traditional equitable powers when not specifically authorized by statute. In sum, the requirements of exhaustion preclude immediate recourse to the courts for an adjudication of the merits of either the ultimate issue facing the administrative agency or an interlocutory agency decision, unless the factual circumstances of the case are such as to bring it within one of the recognized exceptions to the exhaustion doctrine. 10 1 However, a technically interlocutory decision may have such an immediate and adverse effect as to be a "final agency action" reviewable under section 10(c) of the APA. Moreover, where a plaintiff seeks interim relief to maintain the status quo pending a final administrative determination, the district court has the power to grant such relief in appropriate cases to prevent irreparable injury.1 0 2
Although the power to grant interim relief pending a final administrative determination has been specifically recognized in several circuits,' and its existence has been strongly implied by the Supreme Court, ' 4 other courts have not accepted the doctrine.' 0 5 Such courts have justified their holdings on the grounds that the granting of interim relief to maintain the status quo circumvents the requirement of exhaustion of administrative remedies. However, an analysis of the logic of the exhaustion doctrine inexorably leads to the conclusion that where the administrative agency has no power to maintain the status quo while its final opinion on the merits is still pending, or has declined to exercise the power, the granting of such relief in such cases as meet the Virginia Petroleum Jobbers guidelines does not contravene the requirement that one exhaust his administrative remedies prior to seeking judicial relief.
